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The Administration’s Tax Proposals
-by Neil E. Harl*  
 The longstanding practice of Agricultural Law Digest, dating from commencement 
of publication, has been to discuss only issues based on law in effect at the time, not on 
proposals. However, in light of the enormous uncertainty currently (with key provisions 
expiring or “sunsetting” after December 31, 2012), it seemed appropriate to depart for one 
lead article from that rather strict guideline. The following is based on FY 2013 Federal 
Budget Proposals.1 Keep in mind that these are merely proposals and have no assurance 
of becoming law.
	 Here	is		a	brief	summary	of	some	of	the	more	significant	provisions	addressed	in	the	
Administration’s budget proposals.
Estate, gift and generation-skipping tax
 The Administration proposes to make permanent the rates and other features that were 
applicable in 2009. That would mean a top federal estate tax rate of 45 percent and an 
exemption (or applicable credit) amount of $3.5 million and would be effective for deaths 
after 2012. The Administration also proposes to make permanent the “portability” provision 
which was enacted in 2010 and was effective for deaths after 2010. That provision is 
scheduled to expire for decedents dying after 2012.2
 The federal gift tax and generation-skipping tax rules would also return to the rates 
and exemptions effective in 2009. The top rate would be 45 percent for the federal gift 
tax  with an exclusion amount of $1 million (the “coupling” in the 2010 Act would not 
continue). The generation skipping tax would share the $3.5 million applicable exclusion 
amount with the federal estate tax.
 The Administration would limit the duration of the GST exemption, presumably to 90 
years as was proposed previously. 
 That would reduce, dramatically, the pressure for states to repeal the Rule Against 
Perpetuities. The failure to place a limit as to duration when the current generation skipping 
transfer tax was enacted, in 1986, created an opportunity to set up perpetual trusts that 
would be able to avoid federal transfer tax forever.4 
 Driven by federal gift tax concerns, grantor retained annuity trusts (GRATs) would be 
required to have a minimum term of 10-years and a maximum term of the life expectancy 
of the annuitant plus 10 years. Also, any remainder interest of a GRAT would be required 
to have a value greater than zero at the time the interest is created and there could not be 
a decrease in the annuity during the term of the GRAT.
Provisions for individuals
 The Administration proposal is to reinstate the  36  and  39.6  percent  federal  income
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jets, would be seven years, effective for aircraft placed in service 
after	2012.	Aircraft	used	in	crop	dusting,	fire-fighting	and	other	
non-passenger	activities	would	remain	at	five	years.	
 The Administration proposal as to corporate rates would 
reduce the top rate from 35 percent to 28 percent with eligible 
manufacturers taxed at an effective rate of 25 percent.
 *   *   *   *
 Keep in mind that these are proposals from the Administration. 
Obviously, the Congress will have a great deal to say as to what 
is enacted, if anything is enacted.
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tax rates for higher income taxpayers. The 33 and 35 percent 
brackets would be eliminated and the 10, 15, 25 and 28 percent 
brackets would be extended.
 The rates for long-term capital gains would be boosted to 20 
percent for single individuals with incomes over $200,000 and 
married	taxpayers	filing	a	joint	return	with	incomes	over	$250,000	
beginning in 2013. The rates for capital gains for taxpayers in the 
lower income brackets would be extended. In a major move, the 
rates for dividends would be decoupled from the capital gains 
rates and would be taxed at ordinary income rates. 
 “Carried interest” would be taxed as ordinary income, not as 
capital gain and would be subject to self-employment tax, also. 
Carried	 interest	 is	 the	share	of	any	profits	 that	 the	partners	of	
private equity and hedge funds receive as compensation.
 Extension of the $1,000 child tax credit is proposed with a 
$3,000 threshold for refundability. The enhanced earned income 
tax credit under current law would be continued after 2012. The 
American	Opportunity	Tax	Credit	for	the	first	four	years	of	post-
secondary education would be extended beyond 2012 and the 
tuition	and	expense	amounts	would	be	indexed	for	inflation.	
	 Discharge	of	qualified	principal	residence	indebtedness	would	
continue to be excluded from income if the discharge occurs 
before 2015. Debt forgiveness under  federal student loans that are 
subject to debt forgiveness would be excluded for loans forgiven 
after 2012. The Administration’s proposal would extend the state 
and local sales tax deduction, higher education tuition deduction, 
teachers’	classroom	expenses	deduction	and	transit	benefits,	at	
least through 2013. 
 The Administration proposal would reduce the value of 
itemized deductions and other tax preferences to 28 percent for 
families with incomes over $250,000 on a joint return.
Charitable provisions
 The tax-free  transfer of IRA funds by taxpayers 70 ½ and older 
to eligible charitable organizations up to $100,000 annually would 
be extended through 2013 (the provision expired at the end of 
2011).
Business provisions
 First year “bonus” depreciation5 would be extended at the 
100 percent level through the end of 2012. Expense method 
depreciation would be extended permanently at the $1 million 
level for qualified investments.6 The domestic production 
deduction7 would be eliminated for oil,8 gas and coal and would 
be extended to cover advanced technology. The tax credit for small 
employers to help offset the cost of health insurance premiums 
for their employees9 would be amended to allow employers to 
be eligible who have up to 50 full-time equivalent employees, 
rather than 25,  effective after 2011. The research credit would 
be permanently extended after 2011. 
	 The	recovery	period	would	continue	at	15-years	for	qualified	
leasehold improvements, qualified restaurant property and 
qualified	retail	improvements.10
 The Administration’s proposal for the deduction for start-up 
expenses11 would be made permanent up to $10,000 (with a 
reduction for such expenses above $60,000).
 The depreciation period for aircraft not used in commercial or 
contract carrying of passengers or freight, including corporate 
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